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Jan. 16. 1766. 


MEMORIAL 


FOR 


Margaret, Counteſs of Caithneſs; 


A6 INXS. 


The Connteſs Fife and Earl Fife, for his 
intereſt, and Sir John Sinclair of Ste- 
venſon, Baronet. 


T is always difagrecable when law-ſuits ariſe between 
| very near relations; and therefore the memorialiſt 
muſt begin with ſaying, That ſhe regrets extremely 
her being obliged to bring a proceſs in this court a- 
gainſt her own daughter, and indeed her only child: 
But ſince that daughter has unhappily been very ill advi- 
fed, the memorialiſt, in juſtice to herſelf, and others, is 
bound to apply to your Lordſhips, in order to obtain 
what ſhe hopes law and equity, not te mention the ten- 

der conſiderations of natural affection, mult allow her. 
The proceſs which ſhe has brought againſt theſe defen- 
ders, as repreſenting her huſband the late Earl of Caith- 
nels, CONCLUDES, firſt, For payment of zoo I. Sterling, 
in name of aliment to her, from the gth of December 
1765, the day of her huſband's death, to Whitſunday 
A 1766, 


Dec. 12. 


1760. 


March 4. 


17:8, 


Jan. 14. 


1744, 


Dec. 9. 
1765. 


2 \) 


1966, che firſt cerm at which a liferent-annuity provided 


to her in her contract of marr lage took place. Sccondly, 
tor payment of 60 l. Sterling, in name of mournings toy 
ner: And Thirdly, To provide her in a convenient join- 
:ure-houle, or other ways to pay, or grant ſecurity to her 
tor 1001. Sterling yearly on that account, payable at tuo 
terms, Whitſunday and Martinmas, by equal portions.“ 
Ihe cauſe came before the Lord Juttice Clerk , Ordina- 
ry, who, on the igth December 1766, made aviſandum 
to the Lords, and ordained parties procurators to give in 
memorials to the boxes on or before the 13 ch of January 
next. in obedience to hi: Lordſbip's orders, this is huw- 
bly offered on the part of the purſuer. 
By the contract oi marriage, dated 4th of March 1738, 
anduegiſtered in the books of Council and Saſſion 14h 


Jagnvary 1744, entered into between Alexander Earl of 


Cairhncts on the one part, and Lady Margaret Primrole 
the memorialiſt on the other part: The taid Earl, vate: 
al-a, bound and obliged him and his heirs of whatever 


kind or quality, which heirs (hall not have the benefit of 
being ditculled in order, and his executors and ſucceſſors 


whatlocver, to make payment to the faid Lady Margaret 

Primroſe, in cale ſhe ſhall happen to ſurvive him, of an 
annuity of 3000 Merks Scots money, and that at two terms 
in the year, Whitſunday and Martinmas, by equal por- 
tions, beginning the firſt term's payment at the tirſt term 
of Whitſunday or Martinmas after his death, for the half 
year immediately preceeding, and ſo for th yearly and 
termly during her litetime, with a tenth part more of li- 

quidate penalty in cale of failzie : As ALS, The ſaid Earl 
obliges him and his foreſaids, to provide ner in à conve- 
nient jointure-houle, 

The Earl of Caithneſs died on the gth December 1565. 
His heritable eſtate was ſettled by a deed in favour ot Sir 
John Sinclair of Stevenſon; and Lady Dorothea Sinclair 
Counteſs 
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Counteſs Fife, theatre ods 338 child, was ex- 
ecutor confirmed to him; ſo that Sir John Sinclair and 
Counteſs Fite, with Earl Fife her hutband, for his in- 
tereſt, are the defenders in this proceſs. 90 

When this action was firſt heard before the Lord Ordi- 
nary, the memorialiſt was a good deal furpriſed to find 
the defenders, with the aid of able couuſel, endeavouring 
to ſhuffle her off by frivolous pretentes, that it was not de- 
cided who ſhould be liable for her claims. It was pleaded 
for 'Sir John Sinclair, that the aliment till the commence- 
Ment of her annuity, and the mournings, ſhould affect the 
executor; and Countels Fife's counſel as ſtrenuouſly con- 
tended, that they muſt be conſidered as debts upon the 
heir. The i intention of all which was ſhortly this, that while 
each of the defenders could advance any plauſible pretext 
of being tree, the memorialiſt ſhould have recourſe upon 
neither of them. The memorialiſt would be aſhamed to 
trouble your Lordſhips with many words upon this head. 
She apprehends that, however the repreſentatives of the 
late Earl of Caithneſs may differ among themſelves, ſhe! 
as a juſt and lawful creditor upon the eſtate, is entitled 
to a decciniture againſt them, leaving them to have re- 
<ourle againſt each other for their relief. The memorialiſt 
Will therefore proceed to ſtate to your Lordſhips, the 
grounds of the ſeveral claims for which ſhe has broughr 
the preſent proceſs; and as ſhe is humbly confident, tha' 
her claims are juſt and reaſonable, her memorial ſhall be 
very ſhort ; for the memorialiſt cannot help thinking 1: 
highly improper in parties, to trouble your Lordſhip- 
wich voluminous papers loaden with words, on point 

erfectly ſimple: She conſiders it as a real injuſtice to her 
tellow-ſubjeccts, whoſe cauſes are depending before thi: 
court, to block up your Lordſhip's way, and retard tha: 
Ml) patch of bufineſs Am is now fo gr pas. and ui 


fully acknowleds gecl. 
e And 


And, in the firſt place, . to her aliment from 
ie time of the Earl her huſband's deceale, till the firſt 
term of payment of her literent-annuity, the memo- 
rialiſt apprehends, that it cannot be diſputed, that an ali- 
ment of ſome kind is moſt certainly due. This is tound- 
d in reaſon and, confirmed by univerſal practice. Nor. 
will your Lordſhips pay much regard to an objection ſta- 
ted by the defenders, That as the memorialiſt had, for 
many years before her huſband's death, ccaſed to live in 
family with him, and enjoyed a ſeparate aliment, a pro- 
portion of this was paid her at the Martinmas preceeding, 
the EarPs death; fo that ſhe ſhould be entitled to no o— 
ther aliment till the term of her liferent ſhould com- 
mence. 

And the defenders have endeavoured, with ſome degree. 
of keennels, to maintain, that the 3oo l. demanded by 
the memorialiſt in name of aliment, is a ſum altogether 
extravagant, and quite diſproportioned to that reaſona- 
ble allowance which the law ſhould in any caſe grant to 
her. The memorialiſt muſt be forgiven to ſay, that ſhe 
cannot help being very much ſurpriſed to hear ſuch argu- 
ments as this thrown out by the defenders. It is a proof. 
that, when people calculate riches, they procced upon. 
very different principles with reſpect to others, from what. 
they do with reſpect to themſelves; and what is merely a 
competency. to thoſe who make the calculation, becomes 
an extravagant ſum when transferred to another, though. 
of the ſame rank and ſtation in the world ; nay, even a 
imall proportion of our own, competency, will be magni- 
fied to an exorbitant value when given to another. In the 
caſe now before your Lordſhips, it will no doubt be con- 
ſidered, that the late Earl of Caithneſs died in very opu— 
lent circumſtances ; that Sir John Sinclair has got a large 
heretable ſucceſſion upon eaſy enough terms; and that 


Earl Fife, for his intereſt, has got a noble executry : And 
yer, 
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ver theſe defenders; Vick al all their riches, can come be 

Sore your Lordihips, and maintain that 300] is an extra- 
vagant fun as an alimente to the Countets of Caithne 15, for 
. the fit term aſter the deniile of her Lord. The memori— 
aliſt will leave this obſtr vation irh vour Lordſhips, ſen- 
lible that ſhe need not iufotbe at muff of ite ſpeak 

nom to ex ery unprejudiced wind. 
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The defenders, in order to beat down this ſmall de- 


and of zoo l. have been pleaſed to fay, that the memo- 


rialilt's aliment, if any ſhonld be granted, ought | to be in 


proportion either to the conventional allhient during lier 


hutbapd's life, which was 200 l. or to hef tifercnt- ANNU 
after his deceate, which is 3000 merks; ang, in this, man- 
ner would they aſcertain the tum for 'this': ar ticle, Bu: 
it is humbly hoped, that your Lordthips will.conlider fect: 
rules of modification, as by no means applicable. in the 
preſent caſe; for, with reſpect to the foparate aliment 
during her huſband's life, whatever hardfl:ips' 12 44 in the 
Geuation the Counteſs then was, may ſubmit to, or however 
convenient they may find it, to ſubliſt on a {mall allow- 
ance, rather than expoſe Furily-iferences, and burt 
their own children, the law will never take advantage ot 
that prudence and delicate prbprlety of conduct, and 
make it a rcaſon why ſcanty proviſions ſhould be COR! Fx 
qued, when there is no nect flirty for it. The law will ras 
ther confider ſuch conduct as highly eo „ Rd 
i awarding attcr-provitions, will have an eve Loy 51085 
making up tor ſuch deficiencies as a lady may have volug⸗ 
tarily ſuſtered from the molt laudable motives. Id is tru, 
that in a former caſe, Nov. 18. I737, Pufwel contra e 
wal,. the Lords found, That the proportion of the con- 
a ventional alment muſt be tlie rule in determining: the: 
guuntum Of an alimetit to a widow till the fir derm aſter = 
her huſband's dectaſe.“ But yorr Eofdffips will ation. 
to an exception made iu that deciſion, w hich is, That 


B © ſich 


| f.3:0*-) 
* f ch proportion ſhall A Mace, mileſs it can be ſhown, 
* tha; from the ci cumftances © the eſtate, there is place 
fr 4 lerger.” The exception dos moſt ſtrongly apply 
tt the clate of Caithneſs, where, when'every thing is con- 
fdercd, there is certainly place for a much larger provi- 
fon. But your Lordſhips will farthcr conſider, that, dur- 
ing the FarPs lifetime, there were indeed two families to 
be ſubſiſted upon the eſtate; and it will alſo occur to your 
Lordihips, that, on the Earlof Caithnei>'s death, the Conn- 
e muſt neceſſarily have been involved in very conlider- 
ible expcnce. She muſt have been obliged to receive an ex- 
traordinary number of viſitants: The honours of Caith- 
ncls were In a ſort of /ereditate jacente ; and therefore the 
memorialiſt was for a time the only proper repreſentative, 
1nd of conſequence was obliged, in ſome ſort, to fuſtatn 
the dignity of the family. And however much ſhe had 
lived retired during her huſband's life, or however much 
the might chuſe to ſequeſter herſelf from the world atter- 
wards, when ſhe ſhould have no other dependence than a 
imall jointure; yet it was impoſſible for her, on that oc- 
caſion, to avoid appearing in any other light than as 
Counteſs of Caithnels, and widow of that Earl, who was 
juſt deceaſed in ſuch opulent circumſtances. And as to 


the argument, that her aliment ſhould be in proportion to 


her jointure, which proportion the defenders have been 
pleaſed to calculate very nicely, as correſponding to the 
ratio of 5 months to 12, the memorialiit hopes, that fuct: 
1 proportion will never be adopted by your Lordſhips; for 
it muſt be conſidered, that although, at the time of thc 
Earl of Caithnels's marriage, the jointureprovided to the 
memorialiſt was reaſonahle enough, the landed eſtate being 
then but 500 l. a- year; yet, by the great increaſe of the 
Earl's fortune, her jointure muſt now be looked upon as 
very ſmall. His Lordſhip died in poſſeſſion of a landed 
eſtate of 1000 l. a- year, and more than 30,0091. of money, 

our 
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+751 
out of all which an annuity ot 3000 merks to the Counteſs 
Dowager is ſurely very inconſiderable; when your Lord- 
ſhips take it along with you, that this ample heretage is 
not taken up by an Earl of Caithne(s, but is partly tran 
mitted to a gentleman, who, though extremely deterving, 


is but a very diſtant connection; and partly funk in a fa- 


mily already abounding in wealth. The. memorialiſt 
hopes, that your Lor Ichips will attend to her jointure 


-from a very ditterent vic from that of the detenders : 


She bopes that the finullnels, of her jointure, will be a 


ſtrong inducement to your Lordſhips, to grant her as li- 
beral | provitions in other reſpects as equity will allow. 


And the memorialiſt will therelore proceed to lay be- 
iore your Lordſhips, the ſecond claim for which ſhe has 


brought this proceſs, viz. Her allowance for mournings. 
[ You) Lordſhips know, that it is eſtabliſhed in our law, 


that a widow is entitled to mournings luitable to the rank 
and quality of her deceaied huſband, The law has in this 


- ſhown a mot reaſonable and humane attention to the un— 


happy ſituation of the widows of men of diſtinction, who, 
while their huſbands live, arc entitled to an equal ſhare 
with him in every advantage of the tamily ; but upon his 
deceaſe, when the family 15 repretented by another, arc 
reduced to a ſituation greatly inijerior to that which they 
have long enjoyed, And tliercfore the law does, with a 
proper tcendernels, take care, that they ſhall not all at 
once undergo to great a change of circumſtances. The 
law grants them a ſuitable allowance for mournings, as a 
decent ſoltium lus, till they have time to reconcile their 
minds to a diiterent ſtile of life. The memorialiſt claims 
the ſum of 600 J. for the article of mournings ; and ſhe 
humbly apprehends, that no leſs a ſum can be conſidered 
as luitable to the rank and quality of the Earl of Caithneſ:, 


her decealed huſband. The defenders indeed have en- 


deavoured to ſhow, that this ſum is greatly too high; and 
e in 


68 


m order to do this, they have, it ſgems, been excecdingly 


inquiſitive, that they migheftate to your Lordibips the par- 
ticular ſituation of the memorialitt's houſchold, the num 


ber of her domeltics, and theexpenee which he might be 


{uppoſcd to incur. Your Lordthips, it is hoped, will, agree 
with the memorialiſt, chat this is rather ungenteel, conti- 


acriag the peculiar mis fortuncs under which the was eirr. 


cumſtanced, Which made her for many years ſubmit: to 
very great hardthips, while ſhe laboured nader a had. ſtate 
of ticalih, and made her even contract debts to a confide— 
rablt extent, rather than take violent mieatures to lorce 
what was certainly due to her, and which, had ihe infiſt- 


ed on, tae world not new have been under ſo great a ne- 


ceility ot making this: pp licatiou to your Lor dthips. The 


memorialitt does hum! bly maintain, that ſhe is entitled to 


ſuch a ſum in name of mourniugs as the Counteis-Dowa- 
ger of Ca'thnefs oupht to have „ althou: Zh, perhaps, long 
habits of retirement, or, perhaps, the honeſt conticleration 


of doing juilice to her creditors, prevented her from actu- 
76 


ally expending ſuch a fum. Had the memorialiſt been. 


otherways ſituated, had he been under no obligation 
to obſerve a ſtrict oeconomy, and hid appcared in the 
ſumptuous manner in witch the reprelentative of the 
noble family of Cairanets was well entitled to do, ſhe 
apprchends, that the money to laid out, muſt have been 
conſidered as an unqueſtiona able onerous debt upon her 
huſband's heirs, and been paid without any hetitation: 
It would therctore be extremely hard, it, after having 
made a very proper appearance, ſhe ſhould be curtailed 
of her allowance, becaule, perhaps, ihe may heve faved 
a part of it with the moſl honourable intentions. 

And, under the article of mournings, the memor;alitt 
muſt likewiſe beg leave to trouble your Lordſhips, w uhh 
a. requeſt for ſomething in name of mour ning-tar niture : 


That this is a reaſonable requeſt, will hardly be denied; 
as 


* 
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as the memorialiſt can bring a variety of inſtances where 
it has been granted to widows of rank, ſome of whom 
have had a whole floor put into mourning for their uſe, 
even while they continued to live in the ſame houſe with 
the repreſentative of the family ; and this mourning-fur- 
niture was afterwards entirely carried away by ſuch 
widows, upon their removing to houſes of their own. 
The memorialiit cannot but think her requeſt reaſonable, 
tince, by her contract of marriage, the has renounced her 
balt and third of moveables, and no ſum is allotted to her 
for furniture. 

Ihe /aſt article which the memorialiſt claims in the pre- 
{ent proceſs, is her jointure-houſe, for which ſhe has an 
expret5 clauſe in her contract of marriage, in theſe terms: 
As allo the laid noble Earl obliges him and his foreſaids, 
to provide her to a convenient jointure-houſe.“ The 
defenders, however willing, could not venture directly to 
oppole lo expreſs a clauſe in her contract of marriage 
but the ingenuity of their able counſel, after beating a- 
bout a long time, fell at laſt upon. a moſt extraordinary 
device: They found out, that there are two ſort of houſes 
upon the eſtate of Caithneſs, when in reality there is only 
one which 1s even tolerable, and which hardly deſerves 
the name of a houſe for a noble family, although the laſt 
Earl made a fhift to put up in it. And upon this con- 
ceit of there being two houſes upon the Caithneſs-eſtate, 
did Sir John vinclair's learned lawyer gravely plead, that 
as the marriage-contract is ſilent as to any ſum in lien of 
the jointure-houſe, ſo he mult interpret the Earl's in- 
tention, as if it was underſtood, that the principal meſ- 
ſuage ſhould go to the heir, and the other ſhould go to the 
widow; and to, it the Counteſs of Caithneſs is pleaſed with 
this, ſhe is welcome to it; if not, Sir John inſiſts that he is 
bound to provide her in no other houſe, nor to pay for 
a houle to her. The memorialiſt will not take up your 


C | Lordſhips 
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Tra time with a ſerious refutation of this moft ex- 
traoedinary defence: She will not repreſent how hard 
ir would be, ſhould her jointure-houſe be in Caithnels, 
nd thould ſhe be carried away from all her friends and 
:cquaintancc, and relegated to a cold and diſtant corner, 
o which her whole furniture and other necefſaries muſt 
alſo be tranſported. She is perſuaded that, however ſuch 
i defence might be thrown out in the warmth of a plead- 
inc betore the Lord Ordinary, it will never be {erionfly 
repea ted in a memorial to your Lordſhips. The truth 
„ that neither my Lord her huſband, nor the memoriz- 
lift, had it ever the leaft in their view that her jointure- 
houſe ſhould be in Caithneſs, The Earl never chole that 
jhe ſhould live there during his lifetime, and fince his 
death, her connection with that country is entirely diſſelv- 
ed. She has, on the contrary, all along reſided at Edin- 
hurgh, and it is there ſhe apprehends her jointure-houſe 
muff be. Indeed, for theſe many years paſt, a jointure- 
houſe, properly ſo called, has gradually gone into diſuſe; 
as it has been found more convenient to give widows a 
certain yearly ſum in name of a jointure-houſe, that they 
may provide houſes for themſelves: and they have accord- 
ingly choſen to ſettle either in the capital, or in ſome other 
of the towns in Scotland, where they can live more a- 
greeably, and have the comforts of lociety at leſs expence, 
than if they inhabited any old manſion in the country. 
The memorialiſt, with humble ſubmiſſion to your 
Lordſhips, would {till beg leave to mention fool. a- year, 
as (et forth in her libelled ſummons, as a penal ſum, in 
cale a proper jointure-honſe is not made good to her. 
Your Lordſhips know how greatly the rent of houſes has 
been raiſed within theſe few years ; and that, from the 
improvements in elegance, which are daily advancing in 
this city, a houſe which a lady of quality might have liv- 
ed in very decent. 1ometime ar 2 


) 
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1 : 1 
very poor appearance. pe a morisli would be far 
from ſetting herſelf up as an advocate for modern luxury; 
but the requiſites for people of rank are only to be deter- 
mined by the faſhion. of the age in which they live; and 
{he conſiders it as a matter of conſequence, to have a 
houſe ſuitable to her quality; becauſe, it would put her 
in a way of appearing with ſome degree of reſpect, even 
upon her ſmall annuity. She therefore ſubmits this ar- 
title to your Lordſhips, with humble confidence, that 
yon will find her entitled io a jointure-houſe ſuitable to 
her quality, or rather to ſuch, an yearly ſum in name of 
a jointure-houſe as to your Lordſhips ſhall ſeem proper. 
Upon the whole, the memorialiſt humbly hopes, your 
Lordſhips will be of opinion, that her ſeveral claims, 1/2, 
For aliment from her huſband's deceaſe, to the firſt term of 
her liferent-annuity; 24ly, For mournings and mourning- 
furniture; and 34h). For a jointure-houſe, are all very 
reaſonable; more eſpecially, as ſhe ſubmitted to live on a 
ſcanty ſeparate aliment during her huſband's lite, and is 
to have a very ſmall liferent-annuity out of his opulent 
fortune. | | 


In reſpect whereof, &c. 
JAMES BOSWELL. 
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